
 



  

  

  

 

 

  

  

  

  

  

  

 

 

 

 

 

 

 

 



 

 

1 The Code of Rights is a Regulation made under the Health and Disability Commissioner Act 1994 and has full legal effect 
2 Right 9 of the Code of Rights. 
3 Clause 3 of the Code of Rights. 
4 Right 7(2) of the Code of Right. 
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5 This has included such matters as information about the experience of the provider in performing the particular procedure, and 
restrictions on a practitioner’s practice where the restrictions are relevant to the service being provided to the patient by the 
practitioner. 
6 Doctors have a duty to answer questions honestly and accurately under Right 6(3) of the Code of Rights. Patients are also 
entitled to receive, on request, a written summary of the information provided (Right 6(4)). 

This is because the consent will not have been given in accordance with the requirements for informed consent set out in Right 
7(1) of the Code of Rights. This is in contrast to other jurisdictions where a breach of the duty to inform does not in itself vitiate 
the patient’s consent (see Rogers v Whitaker (1992), 175 CLR 479 (HCA)).



8 Medical Council NZ, Code of Ethics, Responsibilities to the patient (4) 2014. 
9 Medical Council of New Zealand Statement “Information, choice of treatment and informed consent” March 2011. 

In relation to a patient’s right not to hear the details necessary to understand the proposed surgery the High Court has said 
that “Waiving the right to know may not mean that the procedure can go ahead” and that “The upshot of all this is that the 
legal position in New Zealand as to a patient’s ability to waive the right to know – to refuse to hear the detail necessary for 
informed consent – is uncertain ... But the weight of authority seems to be that the surgeon should insist on the patient 
listening to sufficient detail, at least where major surgery carrying high risks is proposed.” (Harman v Director of 
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Proceedings (High Court, Auckland, 12 March 2009)). And refer to the Medical Council of New Zealand Statement 
“Information, choice of treatment and informed consent” March 2011. 

   Medical Council of New Zealand Statement “Information, choice of treatment and informed consent,” March 2011. 
12 Medical Council of New Zealand Statement “ Safe practice in an environment of resource limitation” September 2018. 
13      Right 7(6) of the Code of Rights. 
 



 

 

   Right 6(1)(d) and Right 9 of the Code of Rights. 
15 For the purposes of research that has received the approval of an ethics committee (Right 7(1)(b)), or for the purposes of a 
professionally recognised quality assurance programme or an external audit or evaluation of services (Right 7(10)(c)). 



 

 

   Right 7(3) of the Code of Rights. 
 



 

17 Gillick v West Norfolk and Wisbech Area Health Authority [1985] 3 All ER402 (House of Lords). 
A legal guardian is considered a “consumer” for the purposes of Rights 5, 6, 7(1), 7(7) to 7(10), and 10, of the Code of 

Rights, and the child’s representative under the Health Information Privacy Code. 
19  Rule 11(1)(a)(ii) of the Health Information Privacy Code. A child’s parent or guardian may request information about the child 
under    section 22F of the Health Act 1956. 



If a parent or guardian requests their child’s information the request must be dealt with in accordance with section 22F of 
the Health Act 1956 and Rule 11(4) of the Health Information Privacy Code.  The information must be disclosed unless 
disclosure would be contrary to the child’s interests, or the doctor has reasonable grounds for believing that the child would 
not want the information disclosed, or if there would be good grounds for refusing the request under Part 4 of the Privacy 
Act 1993 if the request had been made by the child concerned. 
21 In Australia and England a court order is required for the sterilisation of mentally incompetent minors irrespective of parental 
consent. 
22   Section 7 of the Contraception, Sterilisation and Abortion Act 1977. 
23 Section 9(1) of the Contraception, Sterilisation, and Abortion Act 1977 



 

 

Under section 4(2) a female is mentally subnormal if she is suffering from subnormality of intelligence as a result of arrested 
or incomplete development of mind to the extent that she is incapable of living an independent life or of guarding herself 
against serious exploitation or common physical dangers or to the extent that she is incapable of understanding the 
effective use of contraceptives or the desirability or need for their use. 
25 Doctors should also be aware of their duties in respect of contraception, sterilisation and other reproductive health services in 
section 174 of the Health Practitioners Competence Assurance Act 2003. 
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This statement may be used by the Health Practitioner’s Disciplinary Tribunal, the Medical Council and the Health and 
Disability Commissioner as a standard by which a medical practitioner’s conduct is measured. 
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